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Introduction

As climate change progresses, consultation with indigenous peoples can be a critical tool for
shaping agreements to protect natural and cultural heritage. For indigenous peoples, cultural survival is at stake. For the Parks, the ability to maintain a preservation and conservation
mission is at stake. Climate change as a phenomenon is ridiculously complex, stretching
across the arenas of scientific inquiry, policy-making, political boundaries, and economics.
Stronger relationships between tribes and agencies can set forth a defense against a muddling, fragmented approach to a common threat. And it is something that we can all accomplish.
The model of consultation as an agreement-making process emerged after the period of
self-determination and self-governance in the 1970s in the United States. Earlier, treaty-making as a consent system settled boundary issues, but it left a level of persistent conflict for
implementing environmental policies. Assertions of federal dominance prolonged tension
and conflict in intergovernmental relations. Consultation developed as a framework for
reducing conflict and enlarging the area of shared interests during a time when most government land-management agencies moved to policies of ecosystem management. At the same
time tribes moved to self-determination policies, and consultation moved to participatory
decision-making. The potential impacts of climate change suggest that consultation policies
and frameworks need to be further strengthened to face unpredictable events and serious
impacts on natural and cultural resources. Today, boundaries melt nearly as fast as the arctic
ice. Animals and plants cross boundaries or reach barriers, land masses and coastlines
change, and access to traditional resources becomes difficult. Getting it wrong by getting
stuck in conflict is not an option. Increased understanding of the legal, social, cultural and
political context of consultation and agreements makes the case for a survival toolkit as “We
are entering an era where we are looking out for each other” (Williams 2009). Détente, as
recognition of the legitimate role of multiple authorities and partnership, replaces dominance when the endgame is to mitigate the impacts of climate change.
Tribes hold water rights and land, so they come to the table with resources of great
importance to the ecosystem. They move from a reactive position and take the initiative to
ask the questions, call meetings and define strategies. Tribes have an equal stake in the
process and the outcome, and so “should play an equal part in deciding the shape of the system” (Deloria 1995, 10). The rebalancing of the consultation system is nowhere more evident than in Obama’s change, echoed by Interior Secretary Salazar, from government-togovernment language to that of nation-to-nation, for consultation.
Steps in consultation

Identification of authority. The first step in an effective consultation process is for all parProceedings of the 2009 George Wright Society Conference • 79
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ties to identify themselves and their authority to be in a formal consultation process. This
step can be taken through a memorandum of understanding or memorandum of agreement,
as a means of establishing trust and credibility. These agreements may need flexible provisions to accommodate multi-lateral negotiations in addition to bi-lateral negotiations. Increasingly, tribes are coming together in multi-lateral entities, like the Northwest Indian Fish
Commission, or the National Congress of American Indians.
Who shall treat? Higher-level employees who are empowered with authority to make
decisions need to be involved in key decisions around climate change. At the same time delegation of authority to people with special expertise to make agreements in detailed matters
remains important to success and speed of decisions. Often, getting external brokers who
stand between tribes and agencies out of the way increases speed.
Strategy-building. The third step emerges to identify strategies with specific tasks,
time, and resource commitments. Through strategies, much important work can be accomplished, short of making laws or applying to the courts. The consultation process allows
tribes and agencies to craft site-specific and issue-specific actions in tailoring strategies from
the bottom up. Cooperative agreements or compacts and contracts are useful to identify
roles, tasks, and responsible parties, along with budgets and funding sources. Multi-lateral
strategies are not easy, and all parties need expanded capacity and training to achieve success.
Working across boundaries

Tribal trans-boundary efforts. Examples of tribal initiation and management of transboundary consultation processes are significant for understanding the process. The Salish
Gathering in the Northwest provides an example of tribal initiation of meetings to deal with
the impact of climate change on both sides of the U.S.-Canada border. States also play an
important role in multilateral agreements for climate change that include tribes. Many examples of state and tribal negotiations resulting in agreements can be found in enforcement and
environmental regulations (Reed and Zelio 1995, 72–73). In some states, like Oregon, conservation easements carry specific components enabling the holder to protect air and water
values, and provide for tribes to obtain cultural conservation easements to protect cultural
values (Olmsted 2009). Tribes have the flexibility to use the tools of private property ownership themselves, or cooperatively in combination with the land-into-trust process, to achieve
otherwise unattainable goals on private property. The Sinkyone Tribal Wilderness and the
Arleco Creek project of the Lummi Tribe are examples of such interactions that extended the
borders of influence to protect a larger landscape.
Jurigenesis, traditional ecological knowledge, and consultation

Cultural rights bleed into legal rights as tribes enter into consultation with a set of important
assumptions. From their position, indigenous rights are pre-existing and prior rights bound
in customary practice that forms its own body of common law and lands that they ceded in
treaties or other agreements. It is asserted that all that was not specifically given up is retained
as a pre-existing right. Prior rights, such as water rights, demonstrate this position and many
tribes are concluding their water settlement agreements. Climate change impacts these
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rights, as well as National Parks, by changing access to natural and cultural resources.
Besides loss of ecosystem services, climate change has profound impacts on the cultural and
religious practices of people around the world, and threaten traditional knowledge about
innovative responses and practices. “When adapted to functioning ecosystems on tribal or
on adjacent lands, traditional ecological knowledge defines special frameworks and practices
that support the cultural, political and economic life of the tribe,”(Stumpff 2006) so these
impacts reverberate within and without boundaries.
In the cultural context, stories and narratives act as analogues to precedent, and they
provide the reasons and reinforcement for consensus about broad principles, while they justify or criticize certain deviations. (Borrows 2002, 14) They can be regarded as the authoritative basis for law and regulation by tribal members. They are guidance, more gyroscope
than compass, and require specific internal interpretation to deal with dynamic issues, like
climate change. Burrows describes the process of applying cultural narratives to decisions
and rule-making as jurigenesis (Borrows 2002).
Given a deepening cultural understanding, agreements based on harmonizing interests
between distinctly different bodies of law becomes possible. The following table suggests
some mechanisms for harmonizing the process across different cultures and bodies of law.
The rolling carpet of doom: Climate change, parks, and tribes

Current scientific opinion points out that we are living in a time period within some sort of
a tipping point range for climate change, that leaves us teetering at the edge. Reducing carbon emissions by 15–20% below levels of 2000 by 2020 is required (UCS 2008). Concurrently, we work on solutions outside the usual range of Western science and indigenous
knowledge, with ecological impacts that may be difficult to predict, and are largely unknown.
Because indigenous knowledge provides information about phenomena at the extremes and
at the center, while offering alerts to problems in the ecosystem, it is key to agreement-making. The Quileute know something is wrong because there are no smelt eggs in time for Honoring Elders Day to make “stinky eggs,” so they know the smelt are out of balance often
before scientists realize that this keystone species is faltering.
Why agree? Agreements are needed now for some of the known and likely impacts, and
Table 1. Mechanisms of harmonizing multiple legal cultures.
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our ideas about boundaries and access may need to change if we are to preserve ecosystems.
Animals are moving. Will the Tulalip become “People of the Mahi Mahi” instead of “People
of the Salmon,” Tulalip Tribal Natural Resources Director Terry Williams asks. In addition
to exotic species that thrive and out-compete natives in the changing environment, southern
native species are turning up in northwest waters. Animals are moving north. Alpine and
high-mountain species may be most at risk, since they cannot go higher. Tribes hold indigenous knowledge about the habits and migration routes of many species and they can act with
considerable flexibility. Should assisted migrations become necessary due to climate change,
tribal partnerships can be critical operational partners, especially when agency authorities to
carry out such activities are lacking and there may even be an appearance, but not a substance, of violating the agency mission.
Forests may receive serious long-term impacts, since trees cannot adapt quickly by moving, and old-growth is not easily replaced. If, in fact, large forested areas are lost, as predicted for Alaska, due to increased fire or other climate-related impacts, species relocation and
plant relocation may also come into play, and reliance on tribal partners for knowledge and
practice will be important. Where there are trust responsibilities to American Indians and
Alaska Natives, agreements ensure that these are met, especially when large changes in accessible species take place. If permafrost becomes grasslands, then replacement species like buffalo may be the only means of continuing subsistence rights. Root systems are impacted by
heat in the soil; insect infestations increase. Herbaceous plants used for cultural and medicinal purposes may not be available. Already, basket makers note that the beargrass is smaller
and smaller. Exotic species and disease are likely to proliferate. If a tribe or agency puts significant resources towards reducing pinebark beetles, it is going to be important that compatible and effective controls are used on adjacent jurisdictions. Many climate change scenarios suggest actions similar to those listed below.
The process of consultation: Nuts and Boldts and détente

Consultation is not the same thing as consent, since consent implies absolute power to
accept or refuse, though it often takes place in the long shadow of treaties, that were, at least
Table 2. Initiate innovative administrative harmonizing mechanisms.
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legally, consensual in their nature. The plenary power of congress affects tribes while the
trust doctrine applies to federal agencies as they work with tribes. In consultation, one party
has the power to make the final decision, not as a right, but as a matter of law and power, and
that party is usually the federal government (Deloria 1995, 9). Yet negotiation and compromise are required to achieve the support and general agreement that consultation implies,
and to find out what tribes want. In some regions as well as nationally, court cases set the tone
for consultation. The Boldt decision on the implementation of tribal treaty rights colors consultation in the Northwest, and provides tribes with protective parameters around their
rights to usual and accustomed sites for fishing, hunting, and gathering activities.
Today, tribes hold significant resources, especially the rights to water resources, so they
come to the table with resources of great importance to the ecosystem. The sea change in
relationships is underway as tribes take the initiative to ask the questions, call meetings, and
create partnerships through federal, state, and private relations. Under conditions of climate
change, the equity principle becomes self-evident, as all have a stake when plants and animals
move across boundaries, and water resources become unpredictable. Because of this, tribes
have an equal stake in process and outcome, and so “should play an equal part in deciding
the shape of the system” (Deloria 1995, 10). The rebalancing of the consultation system is
nowhere more evident than in Obama’s change, through Interior Secretary Salazar, from
government-to-government language, to that of nation-to-nation, for consultation. It is a time
when all nations should come together to protect the resources.
TAKE ACTION
BUILD TRUST
HARMONIZE IN THE FACE OF SURPRISE
THE POWER OF PLACE IS IN YOU
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